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In a report on the Faculty Cui — 
riculum Comlttee, It was learned at 
last week's L.U.S. Council meeting 
that several changes could be made 
to the Common Law and National Pro- 
grams. Highlighted among these 
proposals was a major restruc- 
turing of the National Program. 

The proposal would mean that a I I 
students would cover the first year 
of Civil and the first year of Com- 
mon Law, alternating between the 
two in their first two years. They 
would then have the option of com- 
pleting both degrees or opting out 
of the National Program and comple- 
ting only one. This would effect- 
ively encourage students to Identi- 
fy their committment to the Nation- 
al Program as they entered the 
sohool and would mean that students 
going on to oomplete just one de- 
gree would be more restrloted in 
their choioe of eleotives than 
those students doing both degrees. 

The proposals are ourrently being 
debated in a sub— comm I ttee of the 
Curriculum Committee, chaired by 
Professor Foster. At present, no 
formal report has been presented to 
the Curriculum Committee. According 
to Kevin Nearing, a student member 
of the sub-committee, every possi- 
bility is being considered and the 
group does not want to overlook any 
practicable ideas. 

Nevertherless, it seems fair to 
say that the sub-committee has at 
least reached the conclusion that 
the National Program has to be more 
firmly grounded as the unique and 
significant contribution McGill can 
make to legal education in Canada. 
The general sense is that partici- 
pation in the program has become 
dilute and that the time has come 
for the school to take a standbe- 
hind it. The proposal, in Its 
working stages. Is being considered 
to meet those objectives. 

~The s ub- comm i ttee is meeting 
■f^lce’thls week and will likely be 
i ssui ng a report for the Cur r.cu- 
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committee had forwarded Its speci- 
fic proposal to the Curriculum Com- 
mittee, wider student participation 
In discussion of the proposal would 
be sought. He al so noted that any 
proposal to come out of the Commit- 
tee would only affect future stu- 
dents. 

Taking care of Its own business, 
the L.U.S. Council has temporarily 
side-stepped the dilemma of the 
exam schedule by creating a commit- 
tee that will address the question 
of whether the practice of an early 
exam schedule should be continued 
and how It should be drawn up. This 
committee will oonsist of the Class 
Presidents and is to report baok to 
Counoll on Nov. 4. 

Last week's meeting also gave 
birth to an "L.U.S. Structural Re- 
vision Committee", which Is to de- 
liberate upon possible revisions to 
the L.U.S. Constitution. Among the 
possible revisions would be a pro- 
vision for greater Independence for 
the editorial staff of Quid Novi 
from the L.U.S. Executive. At pre- 
sent, editorial appointments are 
made by the Executive. In most 
student newspapers, editorial posi- 
tions are filled through elections 
among staff members. Many student 
societies In recent years have giv- 
en complete Independence to their 
newspapers. 

Finally, a motion to create the 
"Exan Survey Committee" was carried 
unanimously. The purpose of this 
committee wl I I be to consider grade 
distributions following exams and 
to Investigate any unusual discrep- 
ancies between sections In the same 
course. The committee may also 
conduct a survey comparing grades 
among Civil Law Schools in Quebec. 

Along the same lines, it was re- 
ported that the Exam Board i s pro- 
posing to publish the median grade 
for the class or course along with 
individual marks. It was that 

this would publicize In an official 
way course standards at McGi 1 1 . R®" 
cently, LL.B. graduates, for exam- 
ple, have found themselves bringing 
a copy of the survey comparing the 
marks of other LL.B schools with 



marks from McGill when they apply 
for jobs 

In a motion on the subject of 
exams, the Council strongly approv- 
ed that the present method of post- 
ing grades be dispensed with. This 
method, which Involves the public 
display of grades to avidly await- 
ing students was generally descri- 
bed as "barbaric". The consensus 
was that students should have the 
option at least to receive grades 
by envelope. ^ 

Herbert Marx 

Forum National held Its first 
meeting on Monday #^hen Herbert Marx 
, Liberal MNA and professor on leave 
from the University of Montreal Law 
School, spoke on the constitution 
and defended his recent vote to- 
gether with the majority of the 
Liberal caucus along with the P#0* 

I n a morion conaemn i ny un i i ca i ei d i 
federal action In light of the Su- 
preme Court decision. Original ly. 
It was planned that the first meet- 
ing of the group be a student dis- 
cussion on the constitution, but 
thanks largely to the work of Marc 
Bar beau, Mr. Marx was able to come 
on short notice. 

In analysing the elements of the 
package and the grounds of disa- 
greement, Mr Marx focussed on pa- 
trlatlon, the Charter of Rights, 
the amending formula, and. In par- 
ticular, the referendum provisions. 
He noted that there was no longer 
any disagreement about the desira- 
bility of patriatlon. Trudeau had 
been successful In pretending that 
this was still an Issue, but it was 
not. 

As far as the Charter of Rights 
was concerned, he doubted It would 
change very much In Judicial deci- 
sion-making, arguing that what was 
perhaps most substantial about it 
was its ability to focus national 
attention on a series of issues 
which crossed regional lines. In 
*^his sense it was a mechanism for 
(Continued page 2) 
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Compromise or else 

The historic decision rendered b/ 
the Supreme Court on Monday, Sept- 
ember 28th, regarding the federal 
government's constitutional package 
contains the seeds of both unity 
and destruction for Canada. It Is 
Important for Canadians during this 
next round of constitutional nego- 
tiations to appreciate the polit- 
ical risks and dangers which Me 
ahead* 

Serious constitutional reform 
originated In Quebec, and at the 
very least, any constitutional 
change must be acceptable In the 
eyes of a majority of its popula- 
tion. In Alberta, It was Important 
that energy negotiations be resol- 
ved to the satisfaction of Albei 
tans. So Is the case for the 
export of potash In Saskatchewan, 
of shore resources In Newfoundland, 
fishing rights In Atlantic Canada, 
and yes, even the Issue of Article 
133 of the B.N.A. In Ontario. When 
a particular Issue concerns prin- 
cipally a given region or province 
In Canada, It Is Imperative that 
that region or province be satis- 
fied that the end result Is fair 
and Just given the nature of the 
problem. Equal ly so, when the na- 
tion as a whole finds Itself at 
odds with a province or provinces. 
It must ensure an equitable 
compromi se. 

Quebec Is at the heart of this 
constitutional debate, and In re- 
cent times other provinces have 
Joined In. This Is not to say that 
our other nine provinces are not as 
Intensely committed- for they are; 
however this recent attempt at con- 
stitutional reform was a Quebec In- 
stigated one, arising out of the 
referendum held In 1980. Therefore 
the compromise leading to a "made 
In Canada" constitution must first 
sit favourably with a majority of 
Quebecols* This must be one of the 
underpinnings of constitutional re- 
form, with of course a majority of 
Canadians In agreement. 

Supreme Court Decision 

Many Canadians were undoubtedly 
disappointed at the fact that the 
Supreme Court failed to pick a 
"clear winner, enabling the debate 
to come to a close. That was a 
natural reaction, for the tnedla. In 
large part, suggested that the Sup- 
reme Court was the final arbitrator 
on this matter. While the Court 
didn't end the debate. It did in- 
ject new elements which are crucial 
to understanding where we are to go 
from here. 



The Court had to deal with three 
main questions. On the first, the 
Court was unanimous In holding that 
patrlatlon, the amending formula or 
the Charter of Rights and Freedoms 
would affect provincial powers. On 
the second question. The Court held 
that It Is a constitutional conven- 
tion that agreement from the prov- 
inces Is necessary when provincial 
powers are altered. To the third 
question put to the Court to the 
effect that provincial consent Is 
necessary, the Court split Its ans- 
wer In two. It held firstly that 
"as a matter of constitutional con- 
vention" the provinces must con- 
sent. They did not specify whether 
a majority or al I provinces need 
agree. That point was left open. 
The other answer was that "as a 
matter of law" provincial consent 
I s not necessary. 

To briefly summarize, the Supreme 
Court rel led on a fundamental prin- 
ciple of constitutional law - that 
principle being that courts cannot 

(Continued page 3) 



(Continued from page 1) 
building national unity and as such 
earned his support. But there was 
no question that the proposed Chai 
ter did cut In to provincial Juris- 
diction and as such required prov- 
incial agreement. He urged Mr. 
Trudeau to step back to the 1978 
Bill C-60 position In which the 
federal government provided for 
opting- In to a Charter which would 
otherwise apply to federal Juris- 
diction. Marx argued that the are- 
as of federal Jurisdiction were 
most pertinent under the Charter In 
any case. Generally speaking, Marx 
felt that the federal government 
was "using the sizzle to sel I the 
steak" In claiming that It was giv- 
ing rights to Canadians. The steak, 
as far as he was concerned, was the 
general referendum procedure for 
amending the Const I tut Ion "hidden" 
at the end of the package. 

(generally speaking, the amend! no 
formula, apart from the referendum 
provisions, was acceptable both as 
far as the modified Victoria form- 
ula was concerned and as far as 
having a two-year period within 
which to seek agreement with the 
provinces or call a referendum to 
break deadlock was concerned. The 
problem was with the never before 
discussed referendum alternative 
that would be put Into the hands of 
the federal government exclusively. 
To give the federal government such 
power to go beyond the heads of the 
provinces to the people amounted Vi 
a substantial alteration of the- 
federal principle. 

Mr. Marx spent most of his time 
answering questions and the issue 
most pursued was that of his vo+e 
If' the National Assembly. Mr. Marx 



rejected out of hand the notion 
that a representati ve is always 
required to vote as his constluents 
would want him to vote (he repre- 
sents O'Arcy Maqee, which Is Mr. 
Trudeau's riding of Mont Royal fed- 
' erally). Marx suggested that his 
belief In the federal principle had 
been reinforced by the Supreme 
(^urt decision and that It was this 
principle, rather than anything 
else, which had directed his vote. 
Alluding to an occasion on which 
Trudeau found himself agreeing with 
Duplessis, Marx said that it was 

unfortunate to have to vote with 
the P.Q. , but that the Issue had 
demanded It. Perhaps this would 
draw It to the attention of the 
federal Liberal Party that they 
were out of touch wl th Quebec.' 

On the whole, the Trudeau package 
was far from being a unifying Ins- 
trument and an appeal to quebecols. 
Instead, It was divisive and help- 
ful for the P.Q. . It was Trudeau's 
intransigence that had forced a 
federalist like Marx to vote with 
the P.Q. on the motion. Marx did 
not care to speculate about what 
the Quebec Liberal Party would do 
If Trudeau proceeded unilaterally, 
saying only that It would create 
"huge problems". 

An organising meeting for Forum 
National to set up future speakers' 
programs and debates will be an- 
nounced next week. It Is hoped 
that those Interested In the Idea 
of such a forum will help make this 
new organisation a permanent fea- 
ture of the school. ft 

r— " COMING EVENTS — 1 



October 24-25: Public Collogue and 

General Assembly of the Association 
des Jurlstes quebecols (AJQ), a 
regroupment of progressive Jurists. 
9:3Q a.m.-6:00 p.m., YMCA, 1450 
Stanley (Peel Metro). Registration 
fee: $5.00 



Delegates from the Office des 
professions wl I I visit McGI 1 I cam- 
pus on Tuesday, Oct. 27 to meet fa- 
culty representatives and students* 
The meeting for students will be In 
the Meakins Theatre, entrance from 
the 5th and the 6th floors, McIn- 
tyre Medical Sciences Building, 
3655 Drummond at 2:00 p.m. After 
explaining their proposals, the 
people from the Off Ice wi I I bea- 
vallable to answer questions relat- 
ing to the proposals on profes- 
sional requi rements. 

HALLTWEEN PARTY: Invitation is 

from the Faculty of Madicine. At 
the Annexe, 3708 Peel, Saturday, 
October 31st. It will start at 
8jj0 p.m. 
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remedy breaches of convention <. 
custom which have not become "law". 
Courts cannot enforce conventions. 
In Its strictest sense a convention 
Is a pact or agreement bearing the 
subjective requisites of a con- 
tract, but which Is not subject to 
Qjurt sanctions. Therefore, If the 
federal government were to choose 
to break with this convention or 
custom, requiring consent from the 
provinces, then the Court would be 
unable to correct or reverse that 
action. Thus It would not be Il- 
legal for Ottawa to act unilateral- 
ly for there would be no sanctions 
or remedies available. In other 
words, the Court would be powerless 
to stop Ottawa. 

The eight dissenting provinces, 
on the other hand, won their vic- 
tory when the Court answered ques- 
tion two In their favour. It was 
critical for the provincial case 
that the Court recognize that a 
constitutional convention did In 
fact exist - for that means that 
the federal government must obtain 
consent from the provinces pr lor to 
any changes affecting their powers. 

Now you may ask, why does Ottawa 
require consent from the provinces 
when 'TT Is legal to proceed without 
them? 

Simply stated - there are no con- 
sequences If Ottawa chooses to defy 
the constitutional convention which 
requires provincial consent. Since 
the (k>urts cannnot review breaches 
of convention, a unilateral request 
which breaches convention cannot 
hel p but be legal . 

Ultimately, It Is Important to 
recognize that both the federal and 
provincial governments can legiti- 
mately claim a legal victory. In 
this case there were no losers ... 
In law anyway. 

Due to this state of affairs, the 
crisis has reached new heights with 
the Court unable to provide a quick 
fix solution, the responsibility Is 
back In the hands of the Prime 
Minister and the Premiers. Unfoi 
tunately, recent experience doesn't 
lend much optimism. 



The Political Forum 

It may very wel I be a dangerous 
course for the Prime Minister to 
push ahead with his resolution 
without substantial support from 
the provinces and especial ly Que- 
bec. Short of being turned away in 
London, what are the Interests at 
stake? The Prime Minister's thrust 
In constitutional reform has been 
patrlatlon, the amending ;^ormul a 
and the emtrenchment of a Charter 
Df Rights and Freedoms. The pro- 
cess, however unconstitutional t 

T,ay be, does not appear to halt his 
drive. He will, most probably, be 
prenared to proceed to London, with 



or wi+hout consent from the 
provinces. 

For Pr^Ier Levesque, the Charter 
of Rights ana Freedoms or more 

specifically those clauses which 
may, at some later date. Interfere 
with the National Assembly's sov- 
ereign powers over language and 
culture are total ly unacceptable. 
He will not, under any circumstan- 
ces depart form this position. 
Those clauses, coupled with the 
unilateral nature of the process, 
would give the Premier the very 
arsenal he needs to del Iver another 
round of debate on Sovereignty- 
Association. For him also, comp- 
romise Is not a priority. His 
priority Is the preservation of the 
powers which are now vested with 
the National Assembly. In addition, 
as President of the Parti Quebec- 
ols, he Is striving for sovereignty 
for Quebec. Nonetheless, given 
strong public and political opinion 
supporting his stand, coupled with 
the issue at hand, this writer can- 
not help but believe that his In- 
terest, first and foremost. Is the 
protection of our National 
Assembly's powers. 

One Solution 

Not so many years or even months 
ago, there was no question of 
agreement on patrlatlon, let alone 
on an amending formula or a Chai — 
ter. Even simple patrlatlon would 
have been fought tooth and nail. 
For Quebec, It was a bargaining 
tool that negotiations and agree- 
ments should precede patrlatlon. 
That position has shifted In the 
past year. Under pressure, the 
Levesque government could accept a 
simple patrlatlon coupled with an 
amending formula, which would give 
Quebec a permanent veto as Is pro- 
posed in the Trudeau package. Such 
an amending formula would pose no 
threat to Quebec. 

For Trudeau this would be equal ly 
difficult. He would have to aban- 
don the Charter of Rights and free- 
doms for now, and proceed with that 
phase, once the amending formula 
was In place. His argument against 
this Is that once the constitution 
is back, the provinces will never 
agree. Ironical ly, Levesque argues 
that If Quebec's traditional de- 
mands await the return of the con- 
stitution with the amending form- 
ula, the federal government will 
lose the initiative for further 
constitutional changes. Both fear 
deadlock upon our constitution's 
return. That is an example of how 
poisoned constitutional negotiati- 
ons are at this period in history. 

To accept patrlatlon with an am- 
ending formula would be a difficult 
pill for each to swal low. Trudeau 
would be recognized as having 
brought our constitution home. 



Given, as he likes to say, that it 
has taken fifty-four years to pat- 
riate, then surely It would be seen 
as no smal I feat. Imagine what It 
would be like to have a) our con- 
stitution In Canada, and b) possess 
an amending formula whereby orderly 
constitutional changes could take 
pi ace. 

As for Levesque, he could claim 
victory for having prevented en- 
croachment on provincial powers. In 
short, Canadians would be left with 
the British Parliamentary System 
Intact, but with our constitution 
finally resident In Canada coupled 
with an amending formula for future 
changes. 

To Impose a Charter of Rights and 
Freedoms, as it Is now proposed, 
will create division and cause dis- 
trust. Add to this the discontent 
with the Interpretation Trudeau has 
given the referendum results and 
the very real possibility exists 
that Quebecois wl I I stand together 
In opposition to him. Thus, the 
declared objective of strengthening 
Canadian federalism through consti- 
tutional reform will have failed. 

The most recent expression of 
dissatisfaction comes from Claude 
Ryan who suggests that Ottawa's 
unilateral action Is as distasteful 
as separation. With the provincial 
forces now supportive of the P. Q. 
government's opposition, as ex- 
pressed in a National Assembly res- 
olution, Trudeau's I nsl stance to 
proceed with his package to London 
should be a clear signal for Can- 
adians to recognize the severity of 
his action and the consequences 
which will follow In Quebec. So 
far, we have seen the Issue trans- 
cend political partisanship. 

If unilateral action Is taken and 
a provincial referendum Is called 
on the question at a time when 
there Is unanimity between Levesque 
and Ryan, the population of Quebec 
could by a majority reject Tru- 
deau's desire fo unilaterally Im- 
pose a Charter. Trudeau and his 
Quebec caucus, backed by two suc- 
cessful victories in February and 
May 1980, coupled with a $1 billion 
publicity campaign, believe they 
could convince the public that uni- 
lateral action would be beneficial 
to Quebec. May one suggest that 
given the National Assembly's op- 
position to this course of action, 
there would be a real likelihood 
that Quebec public opinion would 
support Its provincial government. 
Trudeau and the federal Liberals 
may not get the support they have 
come to expect. It would be a ser- 
ious political gamble with possible 
drastic consequences. The scenario 
reads that too soon after May 20th, 
and with no Jurisdictional question 
resolved. Parliament moves unilat- 
erally to patriate with a Charter 
cf Rights, while Quebec feverishly 
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opposes the action. 

It Is obvious that the entrench- 
ment of a Charter is at the core of 
the crisis. However, patrlation 
and an amending formula give rise 
to much less difficulty. As a mat- 
ter of fact, many observers claim 
that agreement on the latter Is 
within easy reach. Since this may 
be In fact the case, then Ottawa 
and the provinces should move Im- 
mediately to attain that goal. Pat- 
rlatlon and an amending formula 
would guarantee future constitu- 
tional change In an orderly and 
civilized fashion, rather than this 
near constitutional anarchy which 
will pose grave consequences. 

Patrlation of our constitution 
must be a constructive, symbolic 
act signifying co-operation, agree- 
ment, trust, respect, and confi- 
dence, not suspicion, disunity and 
the like. If the move Is marred by 
significant discontent then this 
could spell a renewed attempt to 
alienate French Canadians from 
their English partners... 

MARC DUGUAY LLBIV 

LETTER 

TO QUID NOVI: 

On November 3rd, the Students' 
Society of McGill will hold a re- 
ferendum dealing with the estab- 
lishment of a Public Interest Re- 
search Group (PIRG) at McGill. If 
the referendum passes, students 
will pay a refundable fee of $2.50 
per term to McPIRG to fund Its ac- 
tivities. 

A PIRG Is a student-run, campus- 
based organization that alms to re- 
late talents and facilities to so- 
cial Issues that are of public In- 
terest. The actual issues that are 
dealt with are a function of the 
creativity of Its constituents, 
since they propose and carry them 
out, but Issues are often related 
to some aspect of the qua I I ty of 
our environment, the value of the 
food and consumer goods we buy, the 
status of our civil liberties and 
the reponsi veness of private coi — 
poratlons and government to the In- 
dividual citizen. 

Generally based on one or more 
university campuses, the PIRG Is 
administered by a student board of 
directors elected campus-wide who 
select research projects which may 
be proposed by any student. The 
board will provide funding and oth- 
er resourses for such projects, the 
results of which may be published 
or used as the basis for legal ac- 
tion. 

The first public research group 
was started by Ralph Nader In 1971. 
There are now more than 200 Indivi- 
dual locals across North America. 
Ontario PIRG, to our west. Is a co- 
alition of nine campus groups that 
has worked on such Issues as solar 



energy, food additives, mercury 
poisoning and native peoples' 
rights. As well. It has promoted 
public education through colloquia 
on topics like freedom of Informa- 
tion, Canada and the arms race and 
western Investments In South Afri- 
ca. To our south. New York PIRG 
Includes some 20 campuses and cites 
a long list of highi y-regarded, in- 
tensely progress I ve achievements. 
And Just down the street, the Con- 
cordia students are organizing a 
PIRG. (Con-U-PIRG It?) 

McPIRG Is of particular Interest 
to us as law students as many of 
the research projects Involve the 
possibility of litigation. The PIRG 
framework provides an apparatus for 
lawyers to "take their conscience 
to work" as Ralph Nader has put It. 

Next Wednesday October 28 there 
will be an Information table In the 
basement of the LUS. The under- 
signed and one of the co-chairpei — 
sons of McPIRG will be on hand to 
explain the PIRG concept more fully 
and to provide literature on PIRG 
activities elsewhere. 

RICK GOLDMAN 

CATHY GALLANT 

KIM RODGERS 

— MOOT COURT BOARD - 

The Jessup International Law Moot 
problem has arrived. This annual 
competition engages students In 
written and oral advocacy on com- 
plex questions of International law 
and policy. The competition will 
take place In the spring In Wind- 
sor, Ontario. Those people Inter- 
ested In participating on the 1982 
team for the school are referred to 
further Information on the Moot 
Court Notice Board In the basement. 
An organizing meeting will be held 



The Moot Court Board offers to 
first-year law students an opportu- 
nity to participate In the volunta- 
ry moot program. The Moot Is an ex- 
ercise In preparing and arguing an 
appeal from a tr I a I decision. The 
object Is to defend the client's 
Interests with firmness and convic- 
tion. Students are asked to be 
clear and precise during the oral 
argument. There Is no written sub- 
mission In the voluntary moot. 

The problems will be released on 
Friday, November 6, 1981. Read your 
problem over several times. Identi- 
fy all the legal Issues. You will 
be required to submit a list of 
cases to the Moot Court Board on 
Monday, November 9, 1981. Restrict 
your research to a maximum of ten 
nO) cases from your casebooks. You 
need one partner. 

There will be an Information 
meeting Thursday, October 22, 1981. 
SIgn-up forms will be posted on the 
basement level at the Moot Court 
notice board following the meeting, 
which Is tentatively scheduled for 
4:00 PM In the Moot Court. 

The Tr Ibunal-ecol e Interfacul- 
talre Is a mooting competition In 
which all Quebec's law faculties, 
as well as the University of Ottawa 
Law Faculty, are engaged. Each 
law faculty shall form a team com- 
posed of two students. Problems 
will be given to participants on 
January 12, 1982, and the deadline 
to submit the factums Is February 
12. The semi-finals and finals 
will be he I d on March 12 and 1 3 I n 
Ottawa IT shoulcf Be 

remembered that two credits are 
awarded to each student Involved In 
this competition. 

SIgn-up sheet is on board #9 in 
the basement. 



soon. 
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